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December 2, 2004

Marlene H. Dortch, Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

Re: we Docket No. 04-313, ee Docket No. 01-338

Dear Ms. Dortch:

Freedom Ring Communications L.L.C., d/b/a BayRing Communications ("BayRing")
submits this ex parte to respond to ex partes filed on November 17, 2004 and November 19,
2004 by BellSouth Telecommunications, Inc. (BellSouth"), each of which seeks to draw an
incorrect conclusion from a declaration ("Wengert Declaration") submitted by BayRing with its
October 4, 2004 Comments in this proceeding.

BellSouth seeks to suggest, based in part on the Wengert Declaration, that unbundling of
DS-l and DS-3 loops is unnecessary, in whole or in part, simply because BayRing and an
handful of other CLECs have self-provisioned some of their own DS I and DS3 loops. For
several reasons, nothing could be farther from the truth. First, the very paragraph in the Wengert
Declaration cited by BellSouth states that although BayRing "would much prefer to be using our
own facilities ... the economics warrant self-provisioning loops (overbuilding Verizon's
network) only in the most limited circumstances, specifically where our investment in these
facilities could be justified because stable long-term customers with known revenue streams
were located at the site."] In the next paragraph, Mr. Wengert explains that BayRing only self
provisioned loops in

areas of Portsmouth where BayRing had already built up a substantial
concentration of customers in a small geographic area by leasing Verizon's loops
(mostly DS 1 loops). If we had not been able to build up this concentration of
customers over a period of several years by leasing Verizon' s DS 1 loops, we
would never have been able to make the transition to building our own 100ps.2

Wengert Declaration, 'I! 10.

Id. at 'I! 11.
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Thus, only after painstakingly assembling customers in concentrated areas through the
use of unbundled Verizon loops, one-by-one, over a period of several years, was BayRing able to
achieve the critical mass that made it economical for BayRing to extend its core network and
build its own loops. Absent unbundling, there would have been no self-provisioning. Moreover,
while BayRing serves individual customers with DS3,3 DS1, and even some DSO loops, that
does not mean that BayRing found it economical to build such loops from its switch to the
customer location. Rather, what BayRing has done is to deploy a fiber optic network that feeds
remote nodes from which copper facilities are extended along Verizon and electric company
poles to serve clusters of tightly grouped customers previously served by BayRing through the
lease of Verizon loops. The geographic areas in which BayRing has built these facilities are few
in number and limited in area, generally a few city blocks. Thus, the vast majority of prospective
customers that BayRing encounters are nowhere near its existing network, and the fact that
BayRing has a few small clusters of self-provisioned customers is of no help to BayRing when
approaching most new customers.

Furthermore, even after BayRing identifies a prospective customer that happens to be
close to its existing network, it often does not serve the customer initially with its own loop. The
reason for this is that if BayRing needs to extend the customer's copper loop only one or two
poles from its existing network, getting the necessary pole attachment permissions from Verizon
and the electric utility is a very slow and expensive process. As a result, BayRing often initially
serves the customer with a Verizon loop, and months later, after it has been able to string copper
to the customer, converts the customer to its own loop.

It is of critical importance to note that absent the ability to lease high capacity loops from
Verizon, BayRing would never have been able to aggregate the demand to support deployment
of its own network. While BayRing continues to expand its network, the vast majority of its
customers are located in areas where Verizon UNEs are the sole mechanism of economically
viable access.

It is also important to place BayRing's role as a provider of its own loops in proper
perspective. As noted in paragraph 9 of the Wengert Declaration, BayRing self provisions only
approximately 5% of all DSO equivalent loops that BayRing uses to serve its customers.4 This
translates to BayRing self-provisioning less than 0.1 % of all New Hampshire loops over its own
facilities. 5 While BayRing is rightly proud of the fact that it has demonstrated the technical
capability to provision its own loops in those very rare instances in which it is economically

BayRing's DS3 loops are all point-to-point data circuits.

4 In performing this calculation, BayRing counted a DS 1 loop as 24 DSO equivalents and a PRI (Primary
Rate Interface) loop as 23 DSO equivalents. BayRing did not include in this calculation point-to-point circuits that
do not pass through BayRing's switch. This calculation also did not include some DSO loops that BayRing self
provisions. If the DSO loops are included, the self-provisioned number increases from 5% to approximately 8%.

, BayRing self-provisions none of its own loops in Massachusetts or Maine.
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feasible to do so, BayRing's less than 0.1 % market share in a small state is hardly a basis on
which to abandon national rules requiring unbundling of high capacity loops.

Finally, it is important to note that even in the few limited areas in which a competitive
carrier such as BayRing has built its own network, it would be quite inappropriate for the
Commission to declare that the incumbent need no longer offer unbundled loops. As noted
above, the time and expense to extend a network by even one telephone pole often makes it
impossible to sign up and serve a new customer without having the ability to use the incumbent's
unbundled loops on a transitional basis. Moreover, leaving this problem aside the existence of a
competitive overbuilder does not make for a competitive wholesale market. As observed in
paragraph 14 of the Wengert Declaration, "BayRing does not offer wholesale access" to its
facilities because "the costs of developing the systems and processes necessary to facilitate a
wholesale product are prohibitive when viewed in relation to the small number of locations
where BayRing has overbuilt." Likewise, "BayRing has not provisioned a single loop to an end
user through a third party vendor.,,6

Please include this letter in the record of these proceedings.

Sincerely,

(~ 1/1--
EriCJ.Br~
Counsel for Freedom Ring Communications L.L.c.,
d/b/a BayRing Communications
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(> Wengert declaration, ~ 9.
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